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FOR THE SECOND CIRCUIT 
Docket No. 74-2189 

John Winston Ono Lennon, 

Petitioner, 

—v.— 

Immigration and Nati kai.ization Service, 

Respondent. 

m i ■ - 

RESPONDENT'S BRIEF 

Statement of the Case 

i”'ii‘suunt to Section 106(a) of the Immigration and Na¬ 
tionality Act (the “Act"), 8 U.S.C. § 1105a(a), John Win¬ 
ston Ono Lennon (“Lennon") j>etitions this Court for re¬ 
view of a final order of deportation entered by the board 
of Immigration Appeals (the “Board”) on July 10, 1074. 
The order dismissed an appeal from a decision and 
order of an Immigration Judge which found Lennon de¬ 
batable as an overstay visitor under Section “41 (a) (2) of 
the Act, 8 U.S.C. § 1251(a) (2). The decision further 
denied Lennon’s application for adjustment of status pur¬ 
suant to Section 245 of the Act, 8 U.S.C. § 1255, on the 
ground that Lennon is ineligible for adjustment of status 
since he is inadmissible to the United States under Section 
212(a) (23) of the Act. 8 U.S.C. § 1182(a) (23), by virtue of 
his conviction on November 28, 1968 for possession of caa- 
nabis resin in violation of the Dangerous Drugs Act of 1965 
of Great Britain. 
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Statement of the Facts 

John Winston Ono Lennon is u thirty-five year old 
alien, a native and citizen of Great Britain. On November 
28, 1968 Lennon pleaded guilty in the Marylebone Magis¬ 
trate’s Court, London, England to a charge of having a 
dangerous drug, cannabis resin, in his possession without 
being duly authorized, in violation of the Dangerous Drugs 
Act of 1965 and the regulations issued thereunder. 

Subsequent to his conviction, Lennon made several en¬ 
tries into the United States as a nonimmigrant. On each 
occasion his statutory ineligibility for a visa under Section 
212(a) (23) of the Act, 8 U.S.C. § 1182(a) (23), was waived 
pursuant to Section 212(d)(3)(A) of the Act, 8 U.S.C. 
§ 1182(d) (3) (A), which permitted him to he temporarily 
admitted to the United States as a nonimmigrant. On sev¬ 
eral occasions Lennon was granted an extension of his tem¬ 
porary stay and departed from the United States at the ex¬ 
piration of his authorized stay. 

In July 1971 Lennon again applied for a nonimmigrant 
visa, was found ineligible for such visa on account of the 
1968 conviction and applied for and received a waiver of 
inadmissibility (T. 74).* On August 13, 1971 Lennon and 
his wife were admitted to the United States as nonimmi¬ 
grant visitors for pleasure authorized to remain until Sep¬ 
tember 24, 1971. On September 24, 1971 the Service granted 
the Lennons an extension of their temporary stay until 
November 30, 1971 and again on November 29, 1971 granted 
a further extension to January 31, 1972. Each of these ex¬ 
tensions was requested and granted on the basis of custody 
proceedings instituted in United States courts by the Len¬ 
nons to obtain custody of Mrs. Lennon's child by a previous 
marriage. 

* References preceded by the letter “T” are to the tabs affixed 
to the certified administrative record previously filed with the 
Court. 
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On January 17, 11172 Lennon’s status was adjusted from 
that of a nonimmigrant visitor for pleasure to that of a 
temporary worker of distinguished merit and ability so 
that Lennon could tape several appearances as the guest 
host of a television show. On February 1, 1972 Lennon’s 
status was readjusted to that of a nonimmigrant visitor for 
pleasure and his authorized stay was extended to February 
29, 1972. Lennon failed to depart by February 29, 1972 and 
did not seek any further extensions of his authorized stay. 

On March 1, 1972 the Service notified Lennon that his 
authorized stay had expired and that if he failed to volun 
tarily depart from the Fnited States by March 13, 1972 de¬ 
portation proceedings would l»e instituted against him (T. 
85). On March 3, 1972 Lennon and his wife filed applica¬ 
tions for third preference immigrant status under Section 
203(a)(3) of the Act, 8 U.8.C. § 1203(a)(3). The applica¬ 
tions, which were subsequently approved on May 2, 1972, 
were based on the Lennons’ outstanding ability as artists 
and the approval of the applications would ease the way for 
them to obtain immigrant visas. On March 6, 1972 the 
Service revoked the privilege of voluntary departure ac¬ 
corded Lennon on March 1, 1972 (T. 84) and instituted 
deportation proceedings against him by the issuance of an 
Order to Show Cause and Notice of Hearing (T. 92). Len¬ 
non was charged with l>eing deportable as an overstay visitor 
(T. 87). Prior to the actual commencement of the deporta¬ 
tion hearing, the District Dim-tor of the Service denied 
Lennon’s motion to terminate the deportation proceedings 
as having l>een improvidently begun (T. 91). 

On May 12, 1972, during the course of the deportation 
proceedings, Lennon applied for adjustment of his status to 
that of a lawful permanent resident pursuant to lection 
245 of the Act, 8 C.S.C. § 1255 (T. 82). In ruling n Len¬ 
non’s application, the Immigration Judge was confronted 
by Lennon's admission that lie had been convicted on Nov¬ 
ember 28, 19t>8 in the Marylebone Magistrate’s Court in 
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London, England of having a dangerous drug, nninobin 
renin, in hiR posRession without bring duly authorized, in 
violation of Great Britain’s Dangerous Drugs Act of 106,'» 
and the regulations issued thereunder. 

In a decision dated March 22, 1973 (T. 4ti), the Immigra¬ 
tion Judge fonnd Lennon deportable as charged, i.e., an 
alien who after admission as a nonimmigrant remained in 
the United States for a longer time than permitted. The 
Immigration Judge further found Lennon to be statutorily 
ineligible for adjustment of status since he is inadmissible 
to the United 8tates under Section 212(a) (23) of the Act 
as an “alien who has been convicted of a violation of . . . 
any law or regulation relating to the illicit possession of 
. . . narcotic drugs or marihuana.” 

Lennon appealed the Immigration Judge’s decision to 
the Board of Immigration Appeals (the “Board"). In a 
decision and order dated July 10, 1974 (T. 3) the Board 
dismissed the appeal after denying Lennon’s motion to 
defer a decision landing the outcome of two court actions 
instituted in the United States District Court for the 
Southern District of New York. The motion to the Board 
presented claims of prejudgment by Service officials with 
respect to Lennon’s applications for discretionary relief, 
“selective prosecution” of Lennon and requested a hearing 
pursuant to 18 U.S.C. § 3504 to determine whether and to 
what extent unlawful acts may have influenced Service 
determinations.* The Board found that Lennon’s deport- 

* One of the District Court actions instituted by Lennon in¬ 
volves claims of prejudgment, selective prosecution, and violations 
of the wiretapping laws. Lennon V. United States, 73 Civ. 4543. 
The Government’s motion to dismiss was granted with respect 
to 18 U.S.C. 8 3504 and denied with respect to the claims of 
alleged prejudgment and selective prosecution, 378 F. Supp. 38 
(S.D.N.Y. 1974). The action is in discovery stages and may in 
fact be moot by the fact that the I.N.S. has undertaken a review 
of Lennon’s claim to discretionary “non-priority” status, which 
was also the touchstone of his claim of selective prosecution. 













ability under Section U41(a)(2) had been established by 
clear, convincing and unequivocal evidence. With respect 
to Lennon’s application for adjustment of status, the Hoard 
found Lennon to he statutorily ineligible for such relief in 
view of his 1968 conviction. In reaching that conclusion, 
the Hoard found: (1) that conviction for illicit possession 
of at nimbi* resin under the Dangerous Drugs Act of 196") 
required that the defendant had had knowledge that he 
possessed an illicit substance which proved to tie cannabis 
resin and, thus, there was a sufficient wens rea to lie a 
meaningful conviction under Section 212(a)(23) of the 
Act; and (2) that cannabis resin is marihuana within the 
meaning of Section 212(a) (23) of the Act. 

This petition for review was filed on September 6, 1974 
and Lennon's deportation stayed pursuant to Section 106 
(a)(3) of the Act, 8 U.S.C. § 1105(a)(3). 

Relevant Statutes 

Immigration and Nationality Act, Section 103 (8 U.8.C. 
§ 1103) : 

Sec. 103. (a) The Attorney General shall be 
charged with the administration and enforcement of 
this Act and all other laws relating to the immigra¬ 
tion and naturalization of aliens ... He shall have 
control, direction, and supervision of all employees 
and of all the files and records of the Service. 

• • * * * 

Immigration and Nationality Act, Section 212 (8 U.S.C. 
$ 1182) : 

Sec. 212. (a) Except as otherwise provided in 
this Act, the following classes of alien shall be ex¬ 
cluded from admission into the United States: 
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(23) Any alien who has been convicted of a 
violation of, or a conspiracy to violate, any law or 
regulation relating to the illicit possession of or traffic 
in narcotic drugs or marihuana, . . . 

* • * • • 

Immigration and Nationality Act, Section 241 (8 U S U 
§1251): 

Sec. 241. (a) Any alien in the United States 
(including an alien crewman) shall, upon the order 
of the Attorney General, be deported who— 

(2) entered the United States without inspection 
or at any time or place other than as designated bv 
the Attorney General or is in the United States in 
violation of this Act or in violation of any other law 
of the United States; 

* * * • • 

(9) was admitted as a nonimmigrant and failed 
to maintain the nonimmigrant status in which be was 
admitted or to which it was changed pursuant to 
Section 248, or to comply with the conditions of any 
such status; 

* * * • • 

Immigration and Nationality Act, Section 242 (8 U S (’ 

§ 1252): 

Sec. 242 * * • • * 

(b) • * * * * In the discretion of the Attorney 
General, and under such regulations as lie may pre¬ 
scribe, deportation proceedings, including issuance of 
a warrant of arrest, and a finding of deportability 
under this section need not be required in the case 
of any alien who admits to belonging to a class of 
aliens who are deportable under Section 241 if such 
alien voluntarily departs from the United States at 
his own expense . . . 

* * * • # 
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Immigration ami Nationality Act, Section 245 (8USC 
§ 1255): 

Sec. 245. (a) The status of an alien, other than 
an alien crewman, who was inspected and admitted 
or paroled into the United States may be adjusted by 
the Attorney General, in his discretion and under 
such regulations as he may prescrilw, to that of an 
alien lawfully admitted for permanent residence if 
(1) the alien makes an application for such adjust¬ 
ment, (2) the alien ;s eligible to receive an immigrant 
visa and is admissible to tL United States for per¬ 
manent residence, and (3) an immigrant visa is im¬ 
mediately available to him at the time his application 
is approved. 

Title 18, ( nited States Code (U.8.C.), as amended: 

$ do04. Litigation concerning sources of evidence. 

(a) In any trial, hearing, or other proceeding in 
or before any court, grand jury, department, officer, 
agency, regulatory body, or other authority of the 
United States- 

(1) upon a claim by a party aggrieved that evi¬ 
dence is inadmissible because it is the primary 
product of an unlawful act or because it was ob¬ 
tained by the exploitation of an unlawful act. the 
opponent of the claim shall affirm or deny the 
occurrence of the alleged unlawful act; 

• • • « • 

Relevant Regulations 

* c 

8 C.F.K. $2.1 Authority of the Commissioner. 

Without divesting the Attorney General of any of his 
powers, privileges or duties under the immigration 
and naturalization laws, and except as to the Hoard 
[of Immigration Appeals], there is delegated to the 







Commissioner the authority of the Attorney General 
to direct the administration of tie Service and to 
enforce the Act and ail other laws relating to the 
immigration and naturalization of aliens. The Com¬ 
missioner may issue regulations as deemed i, \ssary 
or appropriate for the exercise of any autho-ity ’ -le¬ 
gated to him by the Attorney General, and may -e- 
delegate any such authority to any other officer or 
employee of the Service. 

8 C.F.R. § 103.1 Delegations of authority. 

Without divesting the Commisioner of any of the 
powers, privileges, and duties delegated to him by 
the Attorney General under the immigration and 
naturalization laws of the United States, coextensive 
authority is hereby delegated to the following de¬ 
scribed officers of the Service: 

• • • • • 

(f) District directors. 

Under the executive direction of a regional com¬ 
missioner ... the initiation of any authorized pro¬ 
ceeding in their respective districts, and the exercise 
of the authorities under §§ 242.1(a), 24U.2( a), and 
242.7 of this chapter without regard to geographical 
limitations. 

8 C.F.R. § 242.5 Voluntary departure prior to com¬ 
mencement of hearing. 

(a) Authorized officers. The authority contained 
in Section 242(b) of the Act to permit aliens to de¬ 
part voluntarily from the United States may be exer¬ 
cised by district directors, district officers who are 
in charge of investigations, officers in charge, and 
chief patrol agents. 

(b) Application. Yny alien w ho believes himself 
to be eligible for voluntary departure under Section 
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242(b) of the Act may apply therefor at any office of 
the Service any time prior to the commencement of 
<le{K>rtation proceedings against him or, if deportation 
proceedings hare been commenced, any time prior to 
the commencement of his hearing. The officers desig¬ 
nated in paragraph (a) of this section may deny or 
grant the application and determine the conditions 
under which the alien’s departure shall be effected. 
An appeal shall not lie from a denial of an applica¬ 
tion for voluntary departure under this section, but 
the denial shall be without prejudice to the alien’s 
right to apply for relief from deportation under any 
provision of iaw. 

(c) Revocation. If, subsequent to the granting 
of an application fcr voluntary departure under this 
section, it is ascertained that the application should 
not have been granted, that grant may be revoked 
without notice by any district director, district officer 
in charge of investigations, officer in charge, or chief 
patrol agent 

Statement of the Issues 

1. Whether petitioner, who is admittedly deportable, has 
been convicted of a violation of any law or regulation re¬ 
lating to the illicit possession of marihuana within the 
meaning of 8 U.S.C. § 1182(a) (23). 

2. Whether the Hoard of Immigration Appeals erred in 
refusing to remand for a hearing under 18 U.S.C. § 3504. 

3. Whether the Board erred in ruling that it does not 
have jurisdiction to examine the actions of the District 
Director in instituting deportation proceedings. 

4. Whether petitioner’s deportation violates his First 
and Fifth Amendment rights. 

5. Whether (lie case should 1 m* remanded to the Board 
for consideration of the effect of the Rehabilitation of 
Offenders Act. 







ARGUMENT 
POINT I 

Petitioner Is Statutorily Ineligible For Adjustment 
Of Status Under Section 245 of the Immigration And 
Nationality Act Since He is Inadmissible To The 
United States By Virtue Of His Conviction For Posses¬ 
sion Of Cannabis Resin. 

A. General Background 

During the course of the deportation proceedings Lennon, 
who is admittedly deport aide as an overstay nonimmigrant, 
applied for adjustment of his status to that of a permanent 
resident alien pursuant to Section 245 of the Immigration 
and Nationality Act, 8 U.8.C. § 1255. In order to show- 
eligibility for adjustment of status, an alien must establish 
that he was inspected and admitted or paroled into the 
l nited States, that he is ei gible to receive an immigrant 
visa, that he is admissible to the United States for perman¬ 
ent residence, and that an immigrant visa is immediately 
available. Since adjustment of status is a privilege, the 
alien has the burden of establishing bis eligibility. 8 O.F.H. 
242.17(d); Monte mum v. I.X.S., 409 F.2d 832 ( 9th Cir., 
1909); Cabrera v. 415 F.2d 1090 (9th Cir. 1969). 

Lennon was found to be inadmissible to the United States 
for permanent residence lieeause he was excludable under 
Section 212(a) (23) of the Act as one who had been con¬ 
victed of violating a law relating to the illicit possession 
of marihuana.* On this appeal, Lennon contends that his 
conviction does not place him within the exclusion provision 
of Section 212(a) (23) because (1) the British statute under 
which he was convicted did not require mem rea, and if 2 1 
car.nains resin is not “marihuana’' within the meaning of 
Section 212(a) (23). 

•There is no discretion under the Act to waive this ground 
oi excludability and to grant such an alien an immigrant visa. 
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B. Petitioner's Conviction Is A Conviction Within 
the Meaning of Section 212(a)(23). 

Petitioner contends that the British statute and regu¬ 
lations under which he was convicted do not require mens 
rcu and, thus, he was not convicted of a violation of a law 
or regulation relating to the “illicit” possession of mari¬ 
huana. It is submitted that ► li a reading of Section 
212(a) (23) is not warranted. It provides, in pertinent 
part, that an alien who is convicted .f a violation of any 
law or regulation relating to the illicit possession of mari¬ 
juana is excludable and inadmissible. The petitioner's 
record of conviction establishes that he was convicted, upon 
his guilty plea, of having unauthorized possession of can¬ 
nabis resin (T. 79). 

While it is well-established that factual issues should 
be resolved in favor of the alien in deportation proceedings, 
the issue raised by |>etitioner is a legal one relating to the 
determination of an excludable class of aliens. It is sub¬ 
mitted that the statute which defines the xcludable class 
should lie liberally construed when it is in the public in¬ 
terest to do so and would result in the exclusion of those 
aliens whom Congress intended to exclude. See fioutilier 
v. I.N.S., 387 U.8. 118 (1966). 

\ 

The fact that petitioner was convicted for unauthorized 
possession of cannabis resin on its face shows that petitioner 
was convicted of illicit possession. “Illicit” is usually de¬ 
fined as “unlawful” and there can be no question that 
petitioner's conviction was for “unlawful” possession.* Sec¬ 
tion 212(a) (23) contains no requirement that there be a 
guilty intent in possession and whether or not such guilty 
intent is required by the British statute is immaterial. The 


* Webster’s New Twentieth Century Unabridged Dictionary 
(2d ed. 1960), p. 906, defines “illicit" as "not allowed by law, cus¬ 
tom, etc.; unlawful, prohibited; unauthorized, improper." 
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fact of petitioner's conviction for a violation of regulations 
relating to the unlawful or unn.ithorized—and hence illicit 
—possession of eannabi* renin is sufficient to place peti¬ 
tioner's conviction within the purview of Section 212(a) 
(23).* 

The conviction which would render an alien inadmissible 
pursuant to Section 212(a))23 1 can be distinguished from 
the conviction which would render an alien inadmissible 
pursuant to Section 212(a)(9). That section renders inad¬ 
missible an alien who has lieen convicted of a crime involv¬ 
ing moral turpitude. In order to determine whether or not 
the crime of which the alien was convicted involved moral 
turpitude, it may l»e necessary to examine the foreign sta¬ 
tute upon which the conviction is based. In order to find 
an alien excludable pursuant to Section 212(a) (23), how¬ 
ever, it is only necessary to find that the alien has l**en 
convicted of violating a law or regulation relating to the 
illicit possession of marihuana. 

In finding that laMinon's conviction did render him 
inadmissible under Section 212(a) (23), the Hoard did so on 
the theory that the British statute did in fact require that 
the element of menu rea be present for conviction. While 
such a finding is not necessary in view of the terms of Sec¬ 
tion 212(a) (23) itself, the Board's reading of the British 
cases is a proper one. 

Reiving upon the opinion of the House of Lords in 
Warner v. Metropolitan Police Commianioner, (19(18) 2 
All E.R. 35(5 (ILL.), the Board found that at the time 
of Lennon’s conviction in 19(58 there was & substantial 
knowledge requirement for conviction of {Kissession as in- 


* There are some U.S. jurisdictions which do not require mens 
rea for conviction. See the decision of the Immigration Judge 
(T. 4(*) and the discussion therein at p. 21 et seq. 





terpreted by the majoriiy in the Warner decision. In 
Warner, the defendant's va** was stopped and searched by 
police oho found two parcels, one of which contained per¬ 
fume and the other of which contained a prohibited sub¬ 
stance. The defendant had picked up lwith packages at a 
cafe and testified that he Isdieved both packages contained 
perfume. On up) 1 to the House of Lords the defendant 
argued that the ; ial judge had improperly instructed the 
jury that the defendant was guilty if he had control of the 
Im)\ which in fact turned out to be full of amphetamines 
and that his claim of lack of knowledge as to the nature 
of the contents of the box was to l>e considered only in 
mitigation of sentence. The House of I>ords took diverse 
approaches to the question of the mental elemc.it uecescary 
to convict a man of possession, with two of the justices 
adhering to a position of absolute liability while three of 
the justices ladieved that there was a substantial knowledge 
requirement for conviction of possession of a dangerous 
drug. Two of those in the majority, Lord I’earce and Lord 
Wilber force, thought that a person could not l>e said to l>e 
in possession of the contents of a package if he were entirely 
unaware of those contents. Loth justices concluded that 
prmif that a person knowingly possessed a package raised 
a strong inference that he also knew the contents; however, 
the defendant could rebut that inference if he raised sub¬ 
stantial doubt that he knew the contents. Lord Reid, the 
third justice in the majority, took the view that the statute 
required the prosecution to prove facts from which the jury 
could infer that the defendant knew that he had a prohibited 
drug in his possession. 

The majority opinions in 11 artier with respect to the 
existence of a substantial knowledge requirement for convic¬ 
tion of possession were cited in several subsequent cases as 
the controlling law on the question of the mental element 
required for conviction of possession, R. V. Marriott (19<1), 
1 All E.R. 595 (O.A.); R. v. Irving (1970) Criiu. L. Rev. 
042; R. v. Fernandez (1970) Crim. L. Rev. 277. In Street 



v. l’arslcy (1909) 1 All E.U. 347 (11.1,.), the Horn* of 
LurdM again had occasion to consider the element of wens 
rca in reviewing the conviction of a landlord who had no 
knowledge that cannabis was !>eing smoked on her premises 
but who had been convicted for lieing concerned in the 
management of premises used for the smoking of ,* mnubis. 
The court held that the conviction should be quashed since 
the statute required mens rea, i.e. that the appellant in¬ 
tended or knew thut the premises wee to Ik* used for smok¬ 
ing cannabis. The court recognized that mens rca is an 
essential element of every offense unless some reason can 
lie found for holding otherwise. The court indicated that 
the element of mens rea should not be* lightly disjiensed 
with and that the mere absence of the term “knowingly” is 
not in and of itself sufficient to impose absolute liability. 

The Board concluded that the statute under which Len¬ 
non was convicted contained a sufficient mens rca require¬ 
ment to preclude the conviction of innocent persons and 
1 minted out that a reading of the British cases establishes 
that persons who asserted plausible defenses based on lack 
of knowledge were successful in overturning their convic¬ 
tions. The fact is that petitioner waived any such available 
defense when he pled guilty and is bound by that plea and 
its consequences. To do less would lie to impermissible re¬ 
place Congress’ judgment with the Court's. Cf. Oliver v. 
US. Dept, of Justice, 1975 Slip. Op. 3565, 3509 (2d Cir. 
May 15, 1975); Noel v. Chapman, 508 F.2d 1023 (°d Cir 
1975). 

C. Cannabis Resin Is Marihuana Within the Mean¬ 
ing of Section 212(a)(23). 

In a further attempt to remove his conviction from the 
ambit of Section 212(a) (23), Lennon contends that <tin- 
nahis resin is not “marihuana” within the meaning of the 
statute. Petitioner’s contention is based upon the testimony 
of petitioner's expert witness who testified that cannabis 
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,'™" ,s 1,UNh,Kh b,lt ,by t ^ is not marihuana (T. 89 p 37 , 
he wtneHa teatified that the term marihuana as commonly 
used in the L mted States refers only to the cut part of the 
ranno^aUra plant while the term cannabi » renin refers 
only to the resin from the female plant at a time when the 
emale logins to flower. Neither the Immigration Judge nor 
i Board of Immigration Appeal* accepted this technical 
chemical distinction made by the witness. Instead the 
Board ooked to the intent of Congress in enacting an ex- 
c udability statute based on a “marihuana” violation. 

The term “marihuana” in Section 212(a) (23) is not de- 

, in the Act » uor ' ,oew the legislative history contain a 
clear statement as to the definition to be given the term. 

I he legislative history does, however, set forth the purpose 
for which Section 212(a) (23) was amended and the pro¬ 
bable meaning which Congress intended the term “mari- 
huana to have in the context of that section. The Nar¬ 
cotics Control Act of 195(5 was specifically aimed at includ¬ 
ing possession of narcotics as a ground for excludability 
and deportability. The legislative history indicates that 
ongress believed the amendment of the immigration statute 
would call the exclusion „nd deportation provisions of the 
statute into question if an alien were convicted of posses- 
sion of marihuana. U.S. Code Cong. & Ad. News, 84th 
Cong., _d Sess. (1956), vol. 2, p. 3294, footnote 1 . How¬ 
ever, subsequent to the 1956 amendment several courts held 
that the term “narcotics” in the statute did not inclnJe 
marihuana. Consequently, in 1960 the immigration statute 
was amended to specifically include “marihuana” by name 
in the exclusion and deportation provisions relating to nar¬ 
cotics The stated purpose of the 1960 amendment relating 
to marihuana was to confront the growing problem of drug 
abuse and to provide for the exclusion and deportation of 
aliens convicted of possession of marihuana. 8 . Rep \ G 
1651, 86 th Cong., 2d Sess. U.S. Code Cong. & Ad News 
p. 3134-35 (I960). 




4 
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Prior to the 1960 amendment, Congress had enacted 
several other laws relating to marihuana and in each of 
those statutes marihuana was defined as including cannabis 
renin. 21 U.S.C. §802(15); Act of August 16, 1954, Ch. 
736, 68A Stat. 565; Act of .July 18, 1956, Ch. 629, § 106, 70 
Stat. 570. In addition, the United Nations Convention on 
Narcotic Drugs of 1961 treats cannabis renin as marihuana. 
18 U.S. Treat}' Series 14, Art. 1. 

As the Hoard reasoned it would be illogical to construe 
Section 212(a) (23) as requiring the exclusion of an alien 
convicted for possession of marihuana but to permit the 
entry of an alien convicted of possession of cannabis renin, 
the more potent derivative of the cannabis satira plant. 
Rather, the Court should construe the term “marihuana” as 
including cannabis resin in order to give effect to the legis¬ 
lative objective. Petitioner’s nroffered construction is 
hypertechnical and illogical and without support in the 
broad and inclusive statutory language. We submit that 
the Court should reject that strained construction and in¬ 
stead adopt the respondent’s construction which is con¬ 
sistent with the legislative history and effects the Congres¬ 
sional purpose. 


POINT II 

The Board Properly Refused to Remand For a 
Hearing Under 18 U.S.C. §3504. 

During the pendency of petitioner's appeal to the Hoard, 
petitioner’s counsel obtained an anonymous memorandum 
which he contends is “substantial evidence" that l^nnon’s 
deportation proceedings were politically motivated. Coun¬ 
sel refused to reveal the source of the memorandum to tin* 
Board (T. 14, p. 27). Petitioner contends that the memo¬ 
randum provides sufficient basis for a hearing pursuant to 










1« U.S.C. § 3504 to determine if there had been some illegal 
surveillance of petitioner.* 

Section 3504 relates solely to the suppression of evidence 
obtained by the use of unlawful electronic surveillance, pro¬ 
hibited by the Omnibus Crime Control Act of 1970 (18 
C.8.C. § 2510 et #ey.) in any criminal or otner governmental 
proceeding. A review of the record establishes that Lennon 
could not possibly claim that evidence of his deportability 
or his statutory ineligibility for adjustment of status was 
obtained by illegal surveillance. His deportability as an 
overstay was established by his own testimony and his 
statutory ineligibility for adjustment of status was estab¬ 
lished by a conviction record which Lenno-; conceded rela¬ 
ted to him. Even if petitioner could make some showing 
that material or information were unlawfully obtained from 
him, he w r ould be unable to show that any such information 
was in any way relevant to the decision of the Immigration 
Judge or the Board. See United Ntates v. Hush, 482 F.2d 
38 (2d Cir. 1973); Bufalino v. I.S.8., 473 F.2d 728 ( 3d 
Cir.), cert, denied, 412 U.S. 928 (1973). 


* Petitioner’s cause of action pursuant to 18 U.S.C. 8 3604 in 
his District Court action was dismissed on the merits by 
Judge Owen on January 2. 1975. Lennon V. United States, 378 
F. Supp. 39 (S.D.N.Y. 1975). The fact is that there was no 
illegal surveillance. 
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POINT ill 

The District Director's Denial of Non-Priority Sta¬ 
tus for Petitioner and the Decision to Institute De¬ 
portation Proceedings Are Not Subject to Review, 
But In Any Event Such Actions Were A Proper Exer¬ 
cise of Discretion. 

In the exercise of discretion, the Service may afford non¬ 
priority status to an alien who either appears to be prinia 
facie deportable or is already the subject of an outstanding 
order of deportation. The granting of such status is not 
provided for either by statute or regulation and is merely 
an informal Service policy of amelioration. 

It is the respondent’s position that a determination to 
grant or deny “non-priority” status is u matter of complete 
# discretion and not subject to judicial scrutiny. In S/mtu 
V. I.N.8., 442 F.2d 1013 (2d Cir. 1971), art. denied, 404 
U.S. 857, the alien sought review of the denial of bis appli¬ 
cation for adjustment of status on the ground that a visa 
was not immediately available and because of his prior 
criminal record. The alien argued that he should be placed 
in a “special class” of aliens who were married to perman¬ 
ent resident spouses whereby the Service permitted them to 
remain until a visa became available. In rejecting that con¬ 
tention, this Court refused to inquire into the informal Ser¬ 
vice policy providing for ameliorative relief. See also Peti¬ 
tion of Joe Cahill, 447 F.2d 1343 ( 2d Cir. 1971); Roth v. 

> Lainl, 4tit; F.2d 855 ( 2d Cir. 1971); United States ex eel. 
Sehonhrun v. Commanding Officer, 403 F.2d 371 (2d Cir. 
1968).* 


* We know of only one court that has directly ruled on 
whether the denial of r.on-priority status is reviewable. In Riva 
v. I.N.S., Civil 74-1601 (D.N.J.), the Court held it to be an un- 
reviewable exercise of discretion (unreported decision). 


% 
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Lennon’s application for adjustment of status was not 
denied as a matter of discretion but because he was statu¬ 
torily ineligible for such relief on account of his conviction. 
Lennon now claims be should have been placed in the “spe¬ 
cial class" of aliens granted non-priority status. As in the 
S/jata case, the informal policy of granting non-priority 
status to certain dejmrtable aliens is a policy created by the 
Service based upon humanitarian factors and not found 
in any statute or regulation. Hence, Lennon cannot assert 
a right to claim such relief. Similarly, this Court lacks 
jurisdiction to inquire into “the business of the District 
Director” in granting such relief. S/Mta v. J.N.8., supra 
at 1015. 

Moreover, even if the denial of Lennon’s request for non¬ 
priority status were subject to review, it is submitted that 
such review of an alleged abuse of discretion is properly in 
the District Court. Cheng Fan Kirok v. I.X.S., 392 U.S. 206 
( 19GK).* In any event, it is clear that Lennon cannot demon¬ 
strate that the denial of nonpriority status was an abuse of 
discretion. In order to demonstrate an abuse of discretion, 
it must be shown that the decision complained of was “made 
without a rational explanation, inexplicably departed from 
established policies, or rested on an impermissible basis. . . .” 
Wong Wing Hang v. I X.8., 306 F.2d 715 (2d Cir. 1966). 

If the Court examines Lennon's eligibility for non-pri¬ 
ority status, it is clear that he cannot demonstrate that 
his case presents “appealing humanitarian factors” which 
would warrant such status. He was admitted to the United 
States under an express waiver of inadmissibility; he can¬ 
not demonstrate Apt cial hardship to himself or anyone else 
if he is deported; ais major business interests remain over¬ 
seas; he is not a long-time resident of the United States; 
he is not of advanced years or in poor health; and, at the 


* This is in fact where the claim 1 . now being: litigated. Len¬ 
non v. United States, 73 Civ. 4543 (d.D.N.Y.). 
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limi* the Service denied iiou-priority status to Lennon, he 
had no children residing in the I'nited States and his 
spouse was also the subject of deportation proceedings.* 

Lennon also alleges that the decision to institute de- 
portation proceedings against him was one of “selective” 
and “discriminatory" prosecution. Lennon points to a num¬ 
ber of factors which allegedly support his claim of “selective’’ 
and “discriminatory” prosecution, including the failure to 
grant him non-priority status, the “speed” with which de¬ 
portation proceedings were instituted, the “creation" of Len¬ 
non's overstay status by the Service itself when it revoked 
the grant of voluntary departure,** and the anonymous 
memorandum, the source of which Lennon's attorney refused 
to divulge to the Hoard but which Lennon has upparentlv 


* Several sample non-priority case decisions are annexed to 
petitioner’s brief ostensibly to demonstrate that non-priority status 
has been afforded deportable aliens with far more serious convic¬ 
tion records than Lennon’s. Without conceding that such records 
are properly before this Court on this petition for review, respon¬ 
dent would point out that in each of the sample cases the deport¬ 
able alien had much greater equities than Lennon which resulted 
in the favorable non-priority decision. In every- case the alien 
was the spouse of a United States citizen and had citizen children; 
in two of the five cases the alien was a lawful permanent resident; 
in one case the alien had resided in the United States from the 
age of two years; in two cases the aliens were in poor health and 
of advanced age; and the alien with the most extensive, and un¬ 
deniably serious, record had a United States citizen spouse, two 
minor citizen children and both of his parents were citizens. 

It should be noted that petitioner was able to annex only five 
cases out of approximately 1,800 decisions which were provided to 
him which he regards as being helpful to his position. 

** Lennon’s overstay status was not “created” by the Service. 
Rather, Lennon became an overstay when he failed to depart by 
the time his authorized visit expired on February 29, 1972. The 
grant of a period of voluntary departure did not make Lennon 
any less deportable; it was merely a privilege accorded Lennon to 
avoid formal deportation proceedings. 


/ 
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concluded is a memorandum of the CM.A., although neither 
the memorandum itself nor Lennon demonstrates any basis 
such a conclusion. 

The decision of the Attorney General to commence de¬ 
portation proceedings is a matter entrusted solely to his 
sound discretion and is similar in nature to the power of a 
criminal prosecutor in deciding whether to prosecute a 
given case and, as such, judicial scrutiny is generally pre¬ 
cluded. 

In United States v. California. .'132 U.S. 19 (1947), the 
Suprrne Court noted that it was undisputed that, pursuant 
to 5 U.S.C. §§ 291 ad 309, Congress had conferred very broad 
authority on the Attorney General to institute litigation in 
order to safeguard government rights and properties. The 
Court held that iu the absence of a statute limiting the 
authority, the courts will not interfere with the discretion 
of a government agency in instituting legal proceedings. 
Similarly, under the broad grant of authority contained in 
Section 103(a) of the Act, 8 U.S.C. $ 1103(a), the Attorney 
General is charged with the administration and enforcement 
of the immigration laws. Pursuant to this statute, Congress 
has chosen to empower the Attorney General with broad 
discretionary powers to implement and enforce these laws. 
ItoyaJton College, Inc. v. Clark, 295 F. Sapp. 305 < I).C. I). 
Vt. 1909); Marcello v. Attorney General, 347 F. Supp. 898 
(I).C. I).C. 1972). Under Section 241(a)(2) of the Act, 
S U.S.C. § 1251(a) (2), an alien is deportable if he is in the 
United States without authority. Thus, as petitioner has 
not offered any evidence to show that he was given permis¬ 
sion to remain in the United States beyond February 29, 
1972, the institution of deportation proceedings is within the 
absolute discretion of the Attorney General and beyond the 
limits of this Court’s jurisdiction. 

Additionally, the Courts have uniformly refrained from in¬ 
quiring into the motives for initiating administrative action 










and have limited their inquiry solely to au examination of the 
ultimate findings of the administrative body.* In sueh a 
case where the plaintiff complained that the administrative 
action was discriminatorily commenced, the Supreme Court, 
in “ejecting the argument, stated that if the administrative 
order “is justified by a lawful purpose, it is not rendered 
illegal by some other motive in the mind of the officer 
issuing it.” Isbrandtsen-Moller Co. v. United Staten, .‘{00 

U. S. 139, 145 (11137). See also, Fahey v. Hallo nee, 332 U.S. 
243, 256 (11)47); Home Loan Bank Board v. Mallonee, 11)15 
F.2d 336 (9th Cir. 1952). 

Moreover, the authority of the District Director in 
deciding whether to commence deportation proceedings can 
Ik* somewhat analogized to that of a criminal prosecutor 
although dejKtrtation is a civil action and not thought of as 
punishment. See, Oliver v. United Staten Dept, of Justice, 
nupra, at 3569.** In this area of prosecutorial discretion, it 
has long been settled that the decision to investigate, arrest 
or prosecute are matters entrusted solely to the discretion 
of the prosecutor’s office, over which the Courts will not 
interfere. Confiscation Canes, 74 U.S. (7 Wall) 454 (1868) ; 
Milliken v. Stone, 16 F.2d 981 (2d Cir. 1927); Berk v. 
Mitchell, 419 F.2d 575 (6th Cir. 1970); Potcell v. Katzen- 
Itaeh, 359 F.2d 235 (D.C. Cir. 1965), cert, denied, 384 U.S. 
906, rehearing denied, 384 U.S. 967 1196(5 1 ; I loses v. Katz- 
enhaeh. 342 F.2d 931 (D.C. Cir. 1965), affirming I loses v. 
Kennedy, 219 F. Supp. 762 (D.D.C. 1963) ; United Staten \. 

* We also note that it has always been the policy of the 
Board of Immigration Appeals not to inquire into reasons for 
initiating deportation action but only to address the ultimate find¬ 
ing of whether deportability has been established by clear, con¬ 
vincing and unequivocal evidence. Matter of Geronimo, 13 I & N 
680, 681 (Board of Immigration Appeals, March 5, 1971). 

** See also Woodby V. I.N.S., 385 U.S. 276 (1966); Harisiades 

V. Shaughnessy, 342 U.S. 580 (1952); Galvan v. Press, 347 U.S. 
522 (1954); Carlson v. Landon, 342 U.S. 524 (1952); Santelieses 
v. I.N.S.. 491 F.2d 1254 (2d Cir. 1974). 
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Cos, 342 I'.2d 167 15th (’ir.), cert, denied nub no in. Cos v. 
Ilaubery, 381 U.8. 935 (1965); Ooldherg v. Hoffman, 225 
I'. 2d 463 (7th <'ir. 1955) ; Pugach V. Klein, 193 F. 8upp. 639 
(S.D.N.Y. 1961). Indeed, the established rule is that a 
prosecutor's discretion is absolute. Smith v. United Staten, 
375 F.2d 243, 247 (5th (’ir. 1967), cert, denied. 389 U.8. 
841. Additionally, this Circuit concluded that in the absence 
of a statute or regulation, “the problems inherent in the 
task of supervising prosecutorial decisions do not lend them¬ 
selves to resolution by the judiciary.” Inmate m of Attica 
Correctional Facility v. Rockefeller, 477 F.2d 375, 380 (2d 
Cir. 1973). 

In a recent decision of this Circuit, the Court was con¬ 
fronted with a charge of discriminatory prosecution in a 
criminal case where the defendant was accused of holding 
a union office in violation of 29 U.S.C. § 504. In support of 
his claim of selective prosecution, the defendant alleged that 
there had been only three prosecutions under this statute 
since 1969. There, the Court set forth the criteria for 
analyzing a charge of discriminatory prosecution as follows: 

“To support a defense of selective or discriminatory 
prosecution, a defendant bears the heavy burden of 
establishing, at least prima facie, (1) that, while 
ethers similarly situated have not generally been pro¬ 
ceeded against because of conduct of the type forming 
the basis of the charge against him, he has been 
singled out for prosecution, and (2) that the govern¬ 
ment’s discriminatory selection of him for prosecution 
has been invidious or in bad faith, i.e.. based upon 
such impermissible considerations as race, religion, or 
the desire to prevent his exercise of constitutional 
rights. These two essential elements are sometimes 
referred to as ‘intentional and purposeful discrimina¬ 
tion.' [Citations omitted].” United States v. Herrin *, 
501 F.2d 1207 (2d Cir. 1974*. 



Eveipif such criteria were to be applied in a deportation 
case, it is clear that the petitioner herein could not sustain 
his burden. With respect to the first element of this cri¬ 
teria it is beyond doubt that the petitioner was not singled 
out for “prosecution.” The records of the Immigration and 
Naturalization Service for the fiscal year ending dune 30, 
1972, show that a total of 3,375 aliens were deported for 
remaining longer in the United States than authorized, and 
for the year ending dune 30, 1973, a total of 3,008 such 
aliens were deported for that same reason. In addition, for 
the years 1972 and 1973, a total in excess of 58,000 aliens 
were required to depart the United States without the in¬ 
stitution of deportation proceedings for having remained in 
this country without authority. 

Additionally, the petitioner cannot claim that deporta¬ 
tion proceedings w’ere arbitrarily commenced against him 
l*ecause of his conviction for possession of marihuana. 
As the records of the Immigration and Naturalization Serv¬ 
ice demonstrate, for the past tw’o fiscal years over seven 
hundred aliens w r ere ordered deported for violation of nar¬ 
cotics laws. Although the Service does not keep records 
based on the particular narcotic offense involved, it is be¬ 
lieved that the vast majority of such cases were based on 
convictions for possession of marihuana. Indeed, this 
Circuit has upheld the deportation and exclusion of an 
alien on the ground of his conviction for possession of mari¬ 
huana. In Grumbacher v. United States Department of 
Justice i unreported, Docket No. 72-1063, decided duly 13, 
1972), the alien, a lawful permanent resident of the United 
States, was arrested in Florida and charged initially with 
vagrancy. At the police station and prior to incarceration, 
a small quantity of marihuana was found on his person and 
an additional charge of possession of narcotics was niade 
against him. The alien, upon advice of counsel, pled guilty 
to possession of marihuana and received a fine of $500.00. 
Thereafter, the alien left the United States and reentered 
after a brief sojourn abroad. Deportation proceedings were 





then initiated against him on the ground that he was 
deportable under Section 241(a)(1) of the Act, 8 U.S.C. 
§ 1251(a)(1), as an alien excludable upon entry because of 
his marihuana conviction.* The alien was found deportable 
as charged and the order of deportation was affirmed by 
this Court which dismissed his petition for review from the 
bench. See also Van Dijk v. Immigration and Xatunitiza¬ 
tion Sorrier, 440 F.2d 70S (Oth Cir. 1071) ; Gonzalez dr Lara 
v. United State*. 430 F.2d 1310 (5th Cir. 1071).** 

With respect to the second element of this twofold cri¬ 
teria. the petitioner is unable to demonstrate invidious dis¬ 
crimination or bad faith on the part of the Government, 
lie had twice been granted waivers of excludability under 
Section 212(d) (3) (A) of the Act, 8 U.S.C. §1182(d)(3)(A), 
and hud been granted four discretionary extensions of his 
lawful stay in this country. Since petitioner did not seek 
any further extension of his temporary stay and remained 
beyond the period of his authorized admission, the District 
Director of the Service properly commenced deportation 
proceedings. 

Moreover, even if this Court were to find that it had 
jurisdiction to examine the District Director’s decisio to 
institute proceedings, it is clear that his decision cannot 
be deemed an abuse of discretion. Vasnliou v. District 
Director of Immigration and Naturalization Service, 461 
F.2d 111)3, 1195 (10th Cir. 1972); Marcello v. Attorney 
General, supra, at p. 901. In order for an abuse of discre¬ 
tion to exist, it must be shown that the decision complained 
of was “made without a rational explanation, inexplicably 
departed from established policies, or rested on an imper¬ 
missible basis . . . . ” Wong Wing Hang v. Immigration anil 
Naturalization Service, 306 F.2d 715, 719 (2d Cir. 1966). 
For the reasons previously enumerated, the decision to com- 

‘Section 212(a) (23) of the Act, 8 U.S.C. 81182(a) (23). 

** Cf. Oliver V. U.S. Dept, of Justice, supra. 




26 


mence deportation proceedings in this case cannot be held 
to constitute an abuse of discretion. 

In the absence of evidence that the Government is “dust¬ 
ing off” some statute which has never (or hardly) been 
used for prosecution coupled with a constitutionally im¬ 
permissible motive, there can be no claim of discriminatory 
prosecution. If there has Iren no singling out for prosecu¬ 
tion under an unused statute, motive becomes irrelevant. 
If the contrary were the case, one can posit closely analo¬ 
gous hypothetical in the civil context which defy distinc¬ 
tion. Thus, presume that a prominent nursing home 
operator has long been receiving Medicare overpayments. 
At the same time he has been an outspoken political oppo¬ 
nent of the existing political administration. A federal 
official who personally dislikes the operator and is in a 
large part motivated by political considerations based upon 
the nursing home operator’s legitimate first amendment 
protected activities institutes an investigation and admin¬ 
istrative proceedings against the outspoken operator and 
other operators as well to recover overpayments. It can 
hardly l»e the law that the proceeding is illegal as to the 
politically active operator and not us to the others. We be¬ 
lieve it is not the law that dissent warrants immunity. 

Accardi v. Shaughnessy, .‘147 U.8. 260 (1954), and tiufu- 
lino v. Kennedy, 322 F.2d 1016 (D.C. Cir. 1963), are 
patently distinguishable from the present matter.* In those 
cases, the aliens conceded deportability and attacked only 
the denial of their applications for discretionary relief on 
the ground that statements of the Attorney General with 
regard to them evidenced that their cases were prejudgeu. 
In those cases the courts concluded that discretion had not 
lteen properly exercised and remanded the actions to 'lie 


* Although not cited by petitioner in his brief, these cases 
were heavily relied upon by the District Judge in his opinion of 
January 2, 1975. Lennon V. United States, supra. 
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lower courts. In Awardi, the Supreme Court viewed the 
issue as “whether the alleged conduct of the Attorney Gen¬ 
eral deprived petitioner of any of the rights guaranteed 
him by the statute or by the regulations issued pursuant 
thereto. 347 U.S. at p. 265. In the present case, the 
petitioner cannot look to any statute or regulation within 
which to seek shelter. His ultimate remedy rests in this 
<’ourt us to whether the finding of deportability is sup- 
jiorted by clear, unequivocal and convincing evidence. Sec¬ 
tion 106a of the Act, 8 U.S.C. §1105a(a): Woodby v. Im¬ 
migration and Naturalization Service, 385 U.S. 276 (1066). 
Additionally, the petitioner's application for adjustment 
of status under Section 245 of the Act, 8 U.S.C. § 1255, un¬ 
like Accardi and Bufalino, isupra, wus not denied in the 
exercise of discretion but rather because the petitioner was 
deemed statutorily ineligible for the relief on the basis of 
his conviction for possession of marihuana. Foti v. Immi¬ 
gration anil Naturalization Service , 375 U.S. 217 (1063); 
t'henij Fan Kwok v. Immigration and Naturalization Ser 
mcc, 392 U.S. 206 (1968); Fanagopoulos V. Immigration 
and Naturalization Service, 434 F.2d 602 (1st Cir. 1970c 


POINT IV 

Petitioner Is Not Being Deported Because of His 
Political Views And Associations. 

Lennon’s contention that he was “selected” for deporta- 
ilon because of his political beliefs and associations and 
thus in violation of his First and Fifth Amendment rights 
has no merit. The Service admitted Lennon into this eoun- 
tr\ temporarily and with a discretionary waiver of his sta¬ 
tutory ineligibility for a visa. He was admitted primarily 
to appear with his wife in custody proceedings relating to 
his wife's child from a former marriage. Lennon was ad¬ 
mitted for a stated period of time and he subsequently 
applied for and was granted three extensions of his tem¬ 
porary stay. The last of these extensions expired on Feb- 




niarv 29, 1973. Lennon did not request any further exten¬ 
sion of his stay. Consequently, his presence in the United 
States was in violation of law and hence, like any other over¬ 
stay non-immigrant, Lennon became deportable. He was 
advised on March 1, 1972 that he could effect his voluntary 
departure by March 15, 1972 without the institution of de¬ 
portation proceedings. Lennon did not seek any extensions 
of his temporary stay but rather, on March 3, 1972, sub 
mitted a visa petition, the first step toward obtaining an 
immigrant visa and permanent resident status in the United 
States. 

Lennon makes much of the fact that his authorized stay 
expired on February 29, 1972 ami that the following day, 
March 1, he was advised of his illegal status and granted a 
period of voluntary departure before deportation proceedings 
would be instituted. Lennon contends that such precipitous 
action by the Service in his case indicates some sort of “se¬ 
lective prosecution.” Yet Lennon conveniently overlooks two 
factors: (1| most overstay nonimmigrants are conceded!v 
not of Lennon’s publicized stature and become anonymous 
members of the communities in which they settle until ap¬ 
prehended by the Service, at which time deportation pro¬ 
ceedings are usually immediately instituted, usually without 
a chance to effect voluntary departure prior to the institu¬ 
tion of proceedings; and (2) there had been much corres¬ 
pondence and discussion between the Service and Lennon 
concerning his stay in the United States so that Lennon 
had constantly brought his presence to the attention of the 
Service. Any information concerning Lennon which was in 
the Service tiles did not alter the fact that Lennon was an 
overstay who was both conspicuous and deportable. To in¬ 
stitute deportation proceedings speedily is hardly grounds 
to complain. Usually the criticism is that the Service rets 
too slowly with respect to illegal aliens. 


Lennon further contends that to deport him for “wholly 
innocent conduct abroad” is a violation of the due process 
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clause of the Fifth Amendment and a form of cruel and 
unusual punishment under the Eighth Amendment. It is 
well-settled that an alien is entitled to due process in pro¬ 
ceedings instituted to determine his deportability. Lennon 
apparently does not suggest that he was denied due process 
in the deportation proceeding. Rather, he contends that he 
is being deported for “past conduct, in a foreign country, 
and [onj a record establishing a total absence of menu rea,” 
and that to deport a “highly respected figure with sub¬ 
stantial business associations in the United States” under 
those circumstances violates the Fifth Amendment. Len¬ 
non’s contentious are based on a series of less than accurate 
premises. 

Initially, in order to put this issue in proper perspective, 
Lennon is not being deported on account of his narcotics 
conviction. He has been found ineligible for adjustment 
for status since the conviction renders him inadmissible to 
the United States. Coneededlv, the finding of inadmissibil¬ 
ity precludes his adjustment of status and thus his deporta¬ 
tion as an overstay nonimmigrant must be effectuated. 

Secondly, Lennon appears to take the position that a 
conviction in a foreign country which occurred six years 
ago should not, and indeed cannot, be a ground on which 
he may be found inadmissible to the United States. Such an 
argument ignores the plain meaning and intent of the ex¬ 
clusion provisions of the Act, 8 U.S.C. § 1182. If the exclu¬ 
sion provisions, which by their very terms are applicable to 
aliens seeking to enter the United States, were read to pre¬ 
clude foreign convictions which occurred several years prior 
to the application for admission, the statute would be mean¬ 
ingless. It is solely for Congress to determine the stand¬ 
ards of admissibility into this country. Congress has in¬ 
troduced no time limit into the immigration laws which 
would make a criminal conviction stale. It is submitted 
that the Constitution does not impose such limitations upon 
an essentially political decision. Cf. Noel v. Chapman, 
supra; Oliver V. U.S. Department of Justice, sujrra. 





Lennon Keek* to buttress his claim that to preclude his 
continued residence in the United Slates on the basis of his 
11)68 conviction in Great Britain would violate the due pro¬ 
cess clause of the Fifth Amendment by the claim that his 
conduct upon which the conviction was based was “wholly 
innocent” and that the record establishes a total absence 
of mens rea. The respondent has shown that Section 212 
la) (22) does not require a finding of mens rea and that 
mens rea is in fact required by the British slatute under 
which Lennon was convicted. Thus, the record of convic¬ 
tion, which Lennon admitted related to him, is conclusive 
with respect to the conviction. Nee Hacsano v. Immigration 
and Naturalization Service, 377 F.2d 5)71 (7th Fir. 15)66), 
vacated and remanded on other grounds, 377 F.2d 5)75. In 
fact, the record indicates that Lennon’s conduct may not 
have been as “wholly innocent” as he would have the Court 
lielieve and that, in fact, mens rea was not totally absent 
from the record (T. 30, p. 2). In any event, his claim of 
“innocence” was waived by his plea of guilty. 

POINT V 

The British Rehabilitation of Offenders Act Does 
Not Effectively Expunge Petitioner's Conviction For 
Purposes of the Immigration and Nationality Act 
And A Remand Of the Case Would Serve No Purpose. 

Under the Immigration and Nationality Act, expunetion 
of a narcotics conviction does not affect the validity or 
finality of that conviction for in.migration purposes. The 
only exception to this general rule is the expunetion of a 
narcotics conviction under the Federal Youth Corrections 
Act, 18 U.S.C. § 5005 et seq., and similar state statutes for 
youthful offenders. 

In (larcia-flonzalez v. I.N.S., 344 F.2d 804 (0th Cir. 
15)65), cert, denied, 382 U.S. 840, the Ninth Circuit faced 
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squarely the issue whether the setting aside of a plea of 
guilty, entry of a plea of not guilty, and dismissal of the 
information pursuant to California law, “w iped out” or “ex¬ 
punged" the conviction u|*ou which the deportation order 
rests to the extent that the order must be reconsidered. 
It held that the state procedure did not have such an effect. 
The Ninth Circuit has consistently followed the principle 
luid down in Garcia-Uonzale.:, supra. E.y., Chabolla-Del- 
<jado v. I.N.8., 384 F.2d 360 19th Cir. 1967), cert, denied, 
393 U.8. 865; Brownriyy v. IX.S., 356 F.2d 377 (9th Cir. 
1966); Kelly v. /.A.,S'., 349 F.2d 473 (9th Cir. 1965), vert, 
denied, 382 U.8. 932; Ramirez-Vilia v. I.N.8., 347 F.2d 985 
(9th f’ir. 1965), vert, denied. 382 U.8. 908. It has also 
held that a narcotics conviction expunged under Section 
176.225, Nevada Revised Statutes, which is similar to the 
California statute, remains a conviction for deportation pur¬ 
poses. Tsimbidy-Rovhu v. I.X.S., 414 F.2d 797 (9th Cir 
1969). 

Moreover, the Fifth Circuit has followed the Ninth Cir¬ 
cuit’s reasoning in construing Section 7 of the Texas Adult 
Probation and Parole Law, which contains provisions simi¬ 
lar to those in the California and Nevada statutes. The 
Court, referring to the Texas statute, said: 

“Rather than a statute that completely erases the 
conviction, we believe the provision in controversy is 
accurately characterized as one that rewards a con¬ 
victed party for good behavior during probation by 
releasing him from certain penalties and disabilities 
otherwise imposed upon convicted persons by Texas 
law. Secondly, we believe that the sanctions of 8 
C.8.C. § 1251(a) (11) are triggered by the fact of the 
state conviction. The manner in w hich Texiis chooses 
to deal with a party subsequent to his conviction is 
simply not of controlling importance insofar as a de¬ 
portation proceeding—a function of federal, not state, 
law—is concerned. We agree with the Ninth Circuit 
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that [i]t would defeat the pur pones * * * [of federal 
law] if provisions of local law, dealing with rehabili¬ 
tation of convicted persons, could remove them from 
the ambit of [federal penal enactments] * * * We do 
not think Congress intended such a result.” Gon¬ 
zalez de Lara v. United States, 439 F.2d 1316, 1318- 
1319 (5th Cir. 1971). 

Until recently, narcotics convictions have also been held 
to be final for deportation purposes when the offenses are 
committed by persons who are treated under state law as 
youthful offenders. In an unreported decision the Hoard of 
Immigration Appeals affirmed the deportation order against 
an alien who at age nineteen had been convicted in Cali¬ 
fornia of unlawful possession of heroin and marijuana and 
had been placed in the custody of the Youth Authority. 
The Board held that he was deportable on the basis of the 
conviction notwithstanding a judicial order of discharge 
under Section 1772 of the California Welfare and Institu¬ 
tions Code, which is similar to the procedure under Section 
1203.4 of the California Penal Code. The Ninth Circuit 
affirmed the Board’s decision. De la Cruz-Martinez v. 
I.N.S., 404 F.2d 1198 (9th Cir. 1968), cert, denied, 394 U.S. 
955. 

In considering the effect of the Federal Youth Correc¬ 
tions Act, 18 U.S.C. § 5005 et seq. on a narcotics conviction 
in Mestre-Morera v. I.S.S., 462 F.2d 1030 (1st Cir. 1972), 
the First Circuit held that 18 U.S.C. 5021, pursuant to 
which the conviction had been expunged, “clearly contem¬ 
plates more than a ‘technical erasure’; it expresses a Con¬ 
gressional concern, which we cannot say to be any less 
strong than its concern with narcotics, that juvenile offend¬ 
ers be afforded an opportunity to atone for their youthful 
indiscretions.” Mestre-Morera, supra, at 1032. The First 
Circuit distinguished its case from the Ninth Circuit cases 
on the ground that the Ninth Circuit’s cases involved ex- 
punction of state convictions under an unusual state pro¬ 
cedure. 
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On the basin of Mestre-Morera, supra, the Service lias 
reversed its former position, as reflected in I)e la ('ruz-Mar- 
tinrz, supra, and has extended the First Circuit’s ruling on 
the federal statute to similar state procedures for youthful 
offenders. See J fatter of Andrade, Interim Decision No. 
2276, decided by the Hoard on April 5, 1974.* 

In addition to contesting the Hoard’s finding of deport- 
ability and ineligibility for adjustment of status, Lennon 
also raises the question of the effect of the British Uniform 
Rehabilitation of Offenders Act ** upon the denial of his ap¬ 
plication for adjustment of status. Lennon contends that, 
at the very least, the case must lie remanded to the Board 
for consideration of the effect of the British statute. It is 
the respondent's |»osition that the British statute does not 
have the effect claimed by Lennon and that a remand would 
serve no useful purpose. 

Lennon’s conviction clearly falls within the terms of the 
British statute, both with respect to the nature of the con¬ 
viction and the sentence imposed. It is equally clear, how¬ 
ever, that the statute does not completely wipe out or ex¬ 
punge the conviction. As the title of the statute indicates, 
it is designed to relieve a person from adverse effects which 
may flow from a conviction. Its benefits are extended on the 
basis of the person’s conduct for a certain period of time 
after the conviction (App. p. 408-409). Thus, the Act con- 

* The Board's prior decision in the Andrade case. Interim 
Decision 2205, decided May 31, 1973, followed the Ninth Circuit’s 
rule enunciated in De la Cruz-Martinez, supra. The Board’s order 
was affirmed by the Ninth Circuit in an order entered August 
15, 1973. Andrade then petitioned the Supreme Court for cer¬ 
tiorari. As a result of the Board’s order of April 5, 1974 the 
Supreme Court granted the petition, vacated the Ninth Circuit’s 
judgment and remanded the case with directions to dismiss it as 
moot. 416 U.S. 765 (1974). 

** The British statute is reproduced at page 403 of petitioner's 
Appendix. The Act becomes effective on July 1, 1975. 




templates that the person remains a convicted person hut if 
the conditions for rehabilitation are met, the conviction for 
many purposes, but not for all purpose, becomes “spent” 
(See Preliminary Note and Sections 1 and 4 of the Act Ann 
p. 403-408). ’ pp - 

T he Act clearly states that even if a conviction incomes 
sj»ent, it may continue to be used for appropriate pur¬ 
poses. For example, Sections 7 and 8 of tin* Act refer to 
numerous instances wherein the “spent” conviction may be 
introduced into evidence or may be pardoned or quashed by 
the monarch. Surely the fact that a “si**nt” conviction mav 
lie pardoned or quashed is a sufficient basis to preclude a 
finding that Lennon s conviction will be expunged for all 
purposes on July 1, 1975 by the terms of the Act. More¬ 
over, the Act makes foreign convictions subject to the re¬ 
habilitation process (App. p. 404, Sec. 1(4) (a)). For all 
of these reasons, that process cannot lie considered as af¬ 
fecting the validity of the conviction itself. Thus, although 
the British statute is much more comprehensive than some 
state statutes which “expunge” convictions, the British 
statute has some similar effects in that certain consequences 
of the conviction are removed. 

Lennon relies heavily on the change in Service policy 
as a result of the Mestre-Moreru decision and as reflected 
in the Andrade case, relating to aliens convicted of narco- 
tics offenses and sentenced pursuant to the Federal Youth 
Corrections Act. Such reliance is totally misplaced. First 
Lennon s conviction occurred in a foreign country and there 
is no claim made, nor indeed could one lie made, that the 
conviction was expunged pursuant to a statute similar to 
the Federal Youth Corrections Act. Instead, Lennon ar¬ 
gues that the British rehabilitation statute has the same 
purpose and effect as the Federal Youth Corrections Act 
and, thus, the Service may not use his 1908 conviction as a 
basis for finding him inadmissible to the Fnited States. A 
comparative reading of the two statutes clearly demonstrates 






that under the British Act Lennon'H conviction is considered 
“spent' while the Federal Youth Corrections Act provides 
that a conviction under that statute shall he “set aside” 
automatically upon satisfaction of the statutory prere¬ 
quisites and that a certificate setting aside the conviction 
shall issue to the youth offender. Lennon’s case differs 
from the Aie&tre-Morera and Andrade cases in another im¬ 
portant respect: He was convicted in a foreign court and 
he relies upon a foreign statute to remove the effects of that 
conviction. He can take no comfort from these facts, how¬ 
ever. It is well-settled that a foreign pardon or auinestv 
is ineffective to prevent deportation or exclusion. Conaola 
v. Karnuth, 108 F.2d 178 (2d fir. 1939» ; Palermo v. Smith , 
17 F.2d 534 (2d Cir. 1927); Sohaiby v. Savoretti, 195 F.2d 
139 (5th Cir. 1952); Mercer v. Lenve, 96 F.2d 122 (10th 
Cir. 1938), cert, denied, 305 U.8. 611; Weedin v. Hempel, 
28 F.2d 603 (9th Cir. 1928). The British Rehabilitation of 
Offenders Act of 1974 can certainly have no greater effect 
than the act of a foreign legislature in granting an amnesty. 

Such reasoning has particular force in a narcotics case 
since, pursuant to Section 241(b) of the Act, 8 U.8.C. 

§ 1251(b), even a pardon granted in the United States for 
a narcotics offense committed here has no effect upon a de¬ 
portation order entered pursuant to Section 241(a) (11). 
Were the British statute given the effect Lennon seeks, a 
greatly inequitable result might be achieved. For example, 
an alien who is a lawful permanent resident and who is con¬ 
victed in the United States of a narcotics offense under 
either a state or federal statute lotlier than an alien sen¬ 
tenced pursuant to the Federal Youth Corrections Act or a 
similar state statute) and who received a pardon from the 
President or a state governor or on whose behalf a recom¬ 
mendation against deportation was properly made bv the 
sentencing judge, would not be saved from deportation by 
such pardon or judicial recommendation against deporta¬ 
tion. 8 1 .S.C. § 1251(b). Yet, if the Court accepts peti¬ 
tioner's contention, Lennon, who has never been a lawful 
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permanent resident and was only permitted to enter the 
United States temporarily after being granted discretionary 
waivers of inadmissibility because of his conviction, would 
not be excludable from the United States because of his 
conviction and could then proceed to obtain lawful perman¬ 
ent residence. It is submitted that such an illogical result 
could not have been intended by Congress and should not 
be permitted by this Court. 


CONCLUSION 

The petition for review should be denied. 

Respectfully submitted, 


Paul J. Curran, 

United States Attorney for the 
Southern District of Xew York, 
Attorney for Respondent. 


Mary P. Maguire, 

Special Assistant United States Attorney , 

Mel P. Barkan, 
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Assistant United States Attorneys, 

Of Counsel. 
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